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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE,NALBARI 

G.R. Case No. 1819/2015 

u/s 380/411 IPC. 

State of Assam 

-Vs- 

Md. Jintu Ali………….Accused. 

PRESENT: D.M. Hussain, AJS. 

ADVOCATES APPEARED: 

For the state        : Mr. A. Barman, A.P.P. 

For the accused    : Mr. G. Barman, Advocate. 

Dates of evidence : 15-03-2016, 21-04-2016, 07-11-2016, 07-03-2017,    

  31-05-2018 & 19-07-2018 

Date of argument  : 13-08-2018, 04-10-2018 & 26-10-2018 

Date of judgment  : 26-10-2018                      

     J U D G M E N T 

PROSECUTION CASE: 

1.  The prosecution case in brief as unfolded from the ejahar dated 01-12-

2015 filed by Sri Diganta Saikia is that on the night of 30-11-2015 while he was 

sleeping there was theft of three mobile phones form his house. The two mobile 

phones bearing sim nos. 9864062769 and 9577483194 belonged to Jayanta 

Saikia while the mobile phone bearing sim no. 9864535035 belonged to him. 

2. The said 'ejahar' was received and registered as Belsor PS case no 

264/2015 u/s 380. After completion of investigation charge-sheet no. 173/15 

dated 31-12-2015 was submitted against juvenile Umesh Barman & accused Md 
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Jintu Ali u/s 380 IPC. Copy was furnished to accused Jintu Ali. Charge was 

framed against accused Md Jintu Ali u/s 380/411 IPC, read over and explained to 

which he pleaded not guilty and claimed to be tried. 

3. POINTS FOR DETERMINATION: 

i) Whether on the night of 30-11-2015 the accused committed theft of three 

mobile phones from the house of the informant and thereby committed an 

offence punishable u/s 380 IPC? 

ii) Whether on 04-12-2015 at 6:30 pm the accused dishonestly retained one 

black colour mobile charger with marking 'D.S.' knowing or having reason to 

believe the said property to be stolen and thereby committed an offence 

punishable u/s 411 IPC? 

DISCUSSION, DECISION AND REASONS THEREOF: 

4.  The prosecution examined eight witnesses while the defence declined to 

adduce any evidence. The statement in defence of the accused person u/s 313 

Cr.P.C. was recorded wherein he denied his involvement with the alleged 

offences. I have heard arguments advanced by learned counsels of both sides 

and also perused the evidence available on record, my findings with reasons are 

as follows: 

5.  PW 1 Diganta Saikia deposed that the incident took place in the month of 

November, 2015. He has three mobile phones one Galaxy Grand Samsung 

mobile, one Galaxy Grand New Samsung Mobile and one Nokia 1600. On the 

night of the incident he kept one mobile phone on the charger and the other two 

in his bed and went to sleep. On that night thief entered to his house from the 

backyard by climbing a betal-nut tree and thereafter entered his room through 

the door which was already open and stole three numbers of mobile phones. The 

next morning he did not find his mobile phones along with the charger. He filed 

the 'ejahar' in the Belsor P.S. He inquired the matter himself. He asked the 

nearby people. Thereafter, he recovered his Galaxy Grand mobile phone from the 

wife of Rubul Ali at Nalbari Namaz field. Rubul Ali told him that he bought the 

mobile phones from Jintu Ali. He went to the house of Jintu Ali and searched for 

his other two mobile phones. Jintu Ali handed him his other two mobile and told 
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him that he bought those from Umesh Barman. He took Jintu Ali to the house of 

Umesh Barman at Belsor. He asked Umesh Barman and at that time police came. 

But Jintu Ali fled away. Police seized the mobile phones. He took the jimma of the 

mobile phones. 

6.  In his cross-examination PW 1 deposed that he did not mentioned the 

name of the mobile phones in the 'ejahar'. He does not know the IMEI nos. of 

the mobile phones. He does not remember the product number of his mobile 

phones. At the time of theft he was sleeping. He does not know who committed 

the theft. He filed the 'ejahar' at about 9:30-9:45 am in the morning. No other 

articles were stolen except the mobile phones. He does not know the name of 

the person to whom he inquired about his mobile phones under Belsor P.S. He 

does not know the name of the person on the basis of whose information he 

went to the wife of Rubul Ali. He went to the house of Rubul Ali alone. He went 

to the house of Jintu Ali along with Rubul Ali and Bhaity @ Motiur the cousin 

brother of Jintu Ali. When he was talking to the mother of Jintu Ali, the sister of 

Jintu Ali was also present. He found his three mobile phones in the house of Jintu 

Ali. Police came to the house of Jintu Ali after two hours. Police did not visited 

the house of Umesh Barman. They found him on road. He admitted that he did 

not mentioned in the 'ejahar' that he found mobile phone from the wife of Rubul 

Ali. Suren Saikia, Dharmeswar Saikia, Prafulla Saikia, Pulen Barman were present 

at the time of seizure of the mobile phones by police. There were more than 50 

persons at the time of recovery of the mobile phones from Jintu Ali. 

7. PW 2 Suren Saikia deposed that the incident took place about 2/3 months 

back. In the morning he heard that the mobile phones of the informant has been 

stolen.  After a few days Diganta caught the thief Umesh Barman. Accused 

Umesh mentioned the name of Jintu Ali. Police did not recorded his statement. 

8. In his cross-examination PW 2 deposed that he does not know who 

committed the theft. Upon hearing the incident he went to the house of Diganta. 

He heard from other that Umesh Barman mentioned the name of Jintu Ali. He 

does not remember from whom he heard this. He does not know from whom the 

mobile phones were recovered. 
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9. PW 3 Jyotish Barman deposed that the incident took place four months 

back at night 11:00-12:00 pm. Upon hearing hue and cry he went to the house 

of the informant and came to know that three numbers of mobile phones have 

been stolen from his house. He heard that after few days 1-2 phones were 

recovered from the house of Jintu Ali. 

10. During cross-examination PW 3 deposed that he heard from Diganta 

about the recovery of mobile phone from the house of Jintu Ali. 

11. PW 4 Pratul Barman deposed that there was theft of mobile phone of 

Diganta Saikia. 

12. PW 5 Ajijur Rahman deposed that police took his signature Exhibit 3(1) in 

the seizure list during the time of seizure of mobile charger. 

13. During cross-examination he deposed that police took his signature in a 

blank paper. He does not know from where the charger was seized. 

14. PW 6 Painur Ali deposed that about 1 ½ -2 years back at about 2:00 pm 

while he was coming home he saw police in the house of Jintu. Police told him to 

put one signature. He put the signature as per instruction of police. He came to 

know in the evening that police came in connection with mobile phone. 

15. During cross-examination PW 6 deposed that he does not know what was 

written in the paper where police took his signature. He does not know as to 

what was seized by the police. 

16. PW 7 Mintul Ali deposed that he knew the informant and the accused 

person. The incident occurred about two years ago. At the time of incident he 

was at Belsor Chowk. He heard that the mobile phone of Diganta Saikia was 

missing. He put his signature in the seizure list. He does not know more about 

the incident. He does not know the contents of the seizure list. 

17. PW 8 Dilip Deka (I.O.) deposed that on 01.12.15, he was working as 

Sherastadar at Belsor P.S.,  On that day, the O/C Belsor P.S., received an ejahar from 

Diganta Saikia which was registered as Belsor P.S., Case No.264/15 u/s 380 IPC.  The 

O/C endorsed him to investigate the case. He visited the place of occurrence, drew 

sketch map. After few days on 05.12.15 the village people apprehended one youth 
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namely Umesh Barman and handed over to the police station. Jintu Ali who was 

along with Umesh Barman fled away. On 07.12.15 Jintu Ali was produced before the 

police station by his father Jainur Ali. Mobile charger with marking D.S., (Diganta 

Saikia) was recovered from the house of Jintu Ali during his period of police custody 

of two days. He submitted charge sheet against accused Umesh Barman and Jintu Ali 

u/s 380 IPC. The seized articles were handed over to Dharmeswar Saikia as per 

direction of the court. 

18. During cross-examination PW8 deposed that in Exhibit.3 seizure list it is not 

mentioned that the mobile chargers were recovered and seized from the house of 

Jintu Ali. The mobile handsets seized vide Ext.2 seizure list were recovered from the 

house of Umesh Barman. PW1 Diganta Saikia did not stated before him that mobiles 

were recovered from the house of Jintu Ali. He did not stated before him that mobile 

phones were recovered from the wife of Rubul Ali. He did not stated before him that 

Rubul Ali purchased mobile phone from Jintu Ali. 

19. The essential ingredients of offence u/s 380 IPC are as follows : 

(I) accused removed movable property, (II) he removed the property out of the 

possession of another person without his consent, (III) he did so with dishonest 

intention, (IV) the property was removed from building, tent or vessel used as 

human dwelling or for the custody of the property. 

20. In order to bring home the guilt of a person u/s 411 IPC the prosecution 

must prove that – (I) certain property was stolen, (II) the stolen property within the 

meaning of sec. 410 IPC was found in the possession of the accused, (III) some 

other person than the accused had possession of the property before the accused 

got possession thereof and (IV) the accused had knowledge that the property was 

stolen. 

21. When accused is found in possession of stolen property and he is unable to 

account for such possession, legal presumption u/s 114(a) of the Evidence Act, that 

the accused is either the thief or receiver of stolen property knowing it to be stolen, 

can be drawn. 

22. Dishonest intention is one of the essential ingredients of offence u/s 411 IPC. 

It can be inferred from circumstances and usually possession of stolen property 

knowing it to be stolen is sufficient to draw and inference of dishonest intention. 
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23. It appears that PW 1 was sleeping at the time of the theft . There is no 

eye witness to the incident of theft . 

24. PW 1 deposed that  he recovered his Galaxy Grand mobile phone from 

the wife of Rubul Ali at Nalbari Namaz field. Rubul Ali told him that he bought the 

mobile phones from Jintu Ali. He went to the house of Jintu Ali and searched for 

his other two mobile phones. Jintu Ali handed him his other two mobile and told 

him that he bought those from Umesh Barman. 

25. But PW 8 (I.O) deposed that PW1 Diganta Saikia did not stated before him 

that mobiles were recovered from the house of Jintu Ali. He did not stated before 

him that mobile phones were recovered from the wife of Rubul Ali. He did not stated 

before him that Rubul Ali purchased mobile phone from Jintu Ali. 

26. PW 2 deposed that he does not know from whom the mobile phones 

were recovered.  PW 3 deposed during cross examination that he heard from 

Diganta about the recovery of mobile phone from the house of Jintu Ali. PW 5 

deposed during cross-examination that police took his signature in a blank paper 

and he does not know from where the charger was seized. . PW 6 deposed that  

does not know as to what was seized by the police. PW 8(I.O)deposed that the  

Mobile charger with marking D.S., (Diganta Saikia) was recovered from the house of 

Jintu Ali . But during cross-examination PW8 deposed that in Exhibit 3 seizure list it is 

not mentioned that the mobile chargers were recovered and seized from the house 

of Jintu Ali. The mobile handsets seized vide Ext.2 seizure list were recovered from 

the house of Umesh Barman. 

27. On appreciation of the testimony of witnesses and the materials available 

on record, I find that there are vital omissions and contradictions in the 

testimony of PW‘s. The prosecution has failed to establish the essential 

ingredients so required to constitute the charged offence beyond all reasonable 

doubt by leading clear, cogent & convincing evidence. The accused person is 

entitled to benefit of doubt and hence acquitted of offence u/s 380/411 IPC and 

set at liberty forthwith. Bail bond shall remain in force for a further period of six 

months. 

Given under my hand and seal of this court on this 26th day of October, 2018. 
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        Addl. Chief Judicial Magistrate 
        Nalbari 

             

 

 

 

 

 

 

 

 

APPENDIX 

Prosecution witness: 

PW 1- Diganta Saikia. 

PW 2- Suren Saikia. 

PW 3- Jyotish Barman 

PW 4- Pratul Barman 

PW 5- Azizur Rahman 

PW 6- Painur Ali 

PW 7- Mintul Ali 

PW 8- Dilip Deka (I.O.) 

Prosecution Exhibits: 

Exhibit 1 - Ejahar 

Exhibit 1(1) - Signature of informant Diganta Saikia. 

Exhibit 2 – Seizure list 

Exhibit 2(1) - Signature of Diganta Saikia. 

Exhibit 2(2) - Signature of Mintul Ali. 

Exhibit 3 – Seizure list 
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Exhibit 3(1) - Signature of Azizur Rahman. 

Exhibit 4 – Sketch map 

Exhibit 4(1) - Signature of Dilip Deka. 

Exhibit 5 – Charge-sheet 

Exhibit 5(1) - Signature of Dilip Deka. 

Defence witnesses : 

 Nil 

Defence Exhibits : 

Nil      

            Addl. Chief Judicial Magistrate,             
Nalbari. 

 

26-10-2018: 

  Accused person is present . 

  Further heard arguments of both sides. 

  Judgement is pronounced and delivered in open court which is written 

in separate sheets and tagged with the C/R. 

  On appreciation of the testimony of witnesses and the materials 

available on record I find that there are vital omissions and contradictions in the 

testimony of PW‘s. The prosecution has failed to establish the essential ingredients so 

required to constitute the charged offence beyond all reasonable doubt by leading clear, 

cogent & convincing evidence. The accused person is acquitted of offence u/s 380/411 

IPC and set at liberty forthwith. Bail bond shall remain in force for a further period of six 

months. 

  This case accordingly stands disposed of . 

 

Addl. Chief Judicial Magistrate,                      
Nalbari. 
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